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The Deep Sea Conservation Coalition (DSCC) is an alliance of over 90 international

organisations working to promote the conservation of biodiversity on the high seas. In

Aotearoa New Zealand we are working together with member organisations that share

concerns about destructive and irresponsible fishing, including Greenpeace Aotearoa,

WWF-NZ, Forest and Bird, New Zealand Sport Fishing Council (NZSFC) and its public outreach

LegaSea, Our Seas Our Future and Environment and Conservation Organisations of Aotearoa

New Zealand (ECO), itself an umbrella organisation of about 45 groups.

In August 2021, the DSCC and its Aotearoa New Zealand members presented evidence to

the Environment Committee, in support of a petition signed by 52,443 people calling on the

government to ban bottom trawl fishing on seamounts and similar deep sea features. Our

report Save deep sea corals - ban bottom trawling on seamounts and our presentation to the

Environment Committee are available.

The same day, the inquiry was announced looking into illegal, unreported and unregulated

(IUU) fishing. This is a critical issue for Aotearoa and our Pacific neighbours, and relevant to

our request to the Environment Committee. In our report we outlined the shocking fact that

currently, all of the companies that New Zealand authorises to trawl in the South Pacific

high seas had been recently convicted of illegal trawling in closed areas. This is a shameful

situation, and demonstrates the failure of the Ministry of Primary Industries to properly

carry out its duties under the Fisheries Act in relation to issuing high seas permits.

Since then, we have been further dismayed to learn that one of those companies has had a

recent conviction overturned in an appeal to the High Court, because the illegal trawling

occured in a marine reserve, and (unlike under the Fisheries Act) there is no provision in the

Marine Reserves Act to hold a company liable for illegal fishing by its skippers and vessels,

opening massive loopholes for the use of corporate structures to avoid liability. This

exemplifies why New Zealand urgently needs to take stock of its laws in relation to IUU

fishing, upgrade them wherever needed, and ensure they provide an adequate deterrent to

the systemic illegal behaviour that has plagued the industry in recent years and decades.
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This submission follows up on the evidence we presented to the Environment Committee in

August in relation to bottom trawl fishing on seamounts. It also adds further examples of

where New Zealand fisheries laws, and/or their implementation, are currently lacking.

However, we wish to stress that the devastating impacts of bottom trawling on seamounts

are not primarily a matter of IUU fishing (though they are exacerbated by illegal trawling in

closed areas). Rather, this issue is fundamentally caused by insufficient regulation of

damaging fishing methods in vulnerable marine ecosystems. Stronger regulations (banning

bottom trawling on seamounts and similar features) and proper implementation (through

better deterrence and handling of IUU fishing) are both needed to solve this.

We also understand that the Foreign Affairs, Defence and Trade Committee’s intention is not

to focus on specific cases of IUU fishing, however in order to illustrate the issues we present,

we have mentioned specific cases and provided reference as appropriate.

We wish to be heard in support of this submission.
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1. ENDEMIC IUU IN THE FISHERIES SECTOR, PARTICULARLY TRAWLING

Currently, the three major companies involved in bottom trawling in New Zealand waters

and the South Pacific high seas have all been convicted in the past 14 months of illegal

trawling in closed areas, and/or related skippers convicted of such offences. These illegal

fishing incidents include trawling in closed areas of various types; benthic protection areas

(where trawling is banned) and marine reserves (where all forms of fishing are banned). A

further case is still under prosecution (three years after the incident) in which another of the

company’s vessels allegedly fished in an area of international waters closed by the South

Pacific Regional Fisheries Management Organisation (SPRFMO). Yet another incident is

under compliance investigation, after a New Zealand trawler dragged up corals over the

weight limit set out by the SPRFMO in the Tasman Sea - details of this case are being

withheld from public pending the ongoing investigation, yet the government is already

pressing within SPRFMO to re-open the fishing grounds to New Zealand vessels to resume

trawling there, despite acknowledging the damage (possibly the complete loss) of the

vulnerable marine ecosystem that was encountered there.1

These current and recent cases are part of a succession of systemic IUU cases, which have

been particularly prevalent in New Zealand’s trawl sector.

In the past decade, one of the biggest IUU cases in New Zealand: In one of the biggest

cases of illegal fishing prosecuted in New Zealand to date, the directors of Hawke’s Bay

Seafood were investigated and prosecuted over a five year period, resulting in fines of over

$1 million and the forfeiture of four vessels in 2019, with redemption fees of over $400,000

for the return of the vessels.2 The crimes related to misreporting of catches of bluenose, but

were not the first convictions for the directors. Further convictions were made in 2019 and

2020 relating to the same period, in which the company had failed to report 200 kg of

crayfish over 10 months,3 and illegally bought paua during 2014 and 2015 despite the

abovementioned investigation.4 However the IUU behaviour dates back decades: In 1991,

they and the companies they were directors of were collectively fined close to $1 million for

4 Ministry of Primary Industries (2020) Sentencing for black market pāua trader. Media release, 14 Feb 2020

3 Ministry of Primary Industries (2019) Former Hawkes Bay Seafoods company fined $62,000, banned from
fishing for 3 years. Media release, 12 Apr 2019

2 Ministry of Primary Industries (2019) Hawkes Bay Seafoods and personnel fined more than $1m for
commercial fishing offences. Media release, 25 Feb 2019

1 New Zealand (2021) New Zealand 2020 VME Encounter Review. Paper  SC9 DW09, submitted to the SPRFMO
Scientific Committee. 28 Aug 2021.
https://www.sprfmo.int/assets/2021-SC9/SC9-DW09-New-Zealand-2020-VME-encounter-review.pdf
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misreporting fish landings that included 574 tonnes of bottom trawled orange roughy.

Clearly, the penalties levied in that early case were not adequate to prevent continued IUU

fishing as, essentially, a business model.

An international study in 2016 exposed endemic overfishing and IUU in New Zealand’s

fisheries, particularly the trawl sector. Widespread illegalities included so-called “trucking”

(reporting catch in different fishing areas), fish dumping and other forms of misreporting

which fundamentally undermines the data used to manage stocks. The 2016 New Zealand

Catch Reconstruction,5 part of an international study by The Sea Around Us, estimated that

more than twice the amount of fish were caught than what was being reported to the

United Nations Food and Agriculture Organization (FAO). Unreported commercial catch and

discards account for the vast majority of this discrepancy.

Additionally, Information held by MPI in compliance reports regarding prosecuted offences

of dumping, high grading, trucking and other forms of misreporting is not accessible by

fisheries modelers and Ministers when setting Total Allowable Catch (TAC) for a fishery.

There are cases of fisheries where the allowance for ‘other mortality’ is significantly lower

than what these prosecution statistics reveal, leaving no allowances for through-net

mortality or undetected illegal behaviour.

2. HIGH SEAS PERMITS ISSUED TO COMPANIES WITH ILLEGAL FISHING CONVICTIONS

High seas fishing permits effectively create the international fishing fleet that New Zealand
sends out into the Pacific region to fish, and must be held to account in the regional fisheries
management organisations (RFMOs) that we are a member of. Right now, that fleet is not
something that we can be proud of.

Under the Fisheries Act 1996, the Chief Executive of Fisheries New Zealand may issue high
seas fishing permits. When considering applications from fishing companies, one factor
relates to their IUU history. Section 113H 2(a) of the Act states:

“Before issuing a high seas fishing permit, the chief executive may have regard to the
previous offending history (if any), in relation to fishing or transportation (whether within the
national fisheries jurisdiction of New Zealand or another country, or on the high seas), of the
vessel's owner, operator, foreign charter party, notified user, master, or crew.”

5 University of Auckland (2016) New Zealand catch reconstruction
  http://www.nzai.auckland.ac.nz/en/about/our-research/past-research/new-zealand-catch-reconstruction.html
in Pauly, D. and Zeller, D. (2016) Catch reconstructions reveal that global marine fisheries catches are higher
than reported and declining. Nature Communications 7, 10244. https://doi.org/10.1038/ncomms10244
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Clearly, that discretion has not been effective in relation to issuance of the high seas permits

issued in 2021 and in recent years. All six bottom trawl vessels, three of seven longliners and

the one purse seiner that have been issued high seas fishing permits this year belong to

companies that have been recently convicted, and/or related skippers convicted, of illegal

fishing. This is a shameful situation, and these vessels compromise New Zealand’s reputation

in the Pacific region and in both the Western and Central Pacific Fisheries Commission

(WCPFC) and South Pacific Regional

Fisheries Management Organisation

(SPRFMO). Fisheries New Zealand is failing

New Zealanders and the Pacific by issuing

high seas fishing permits to companies that

have engaged in and recently been

convicted of illegal fishing.

Unfortunately, the Fisheries Act lacks a provision that requires or allows for a high seas
permit to be cancelled in the situation that the vessel engages in illegal fishing. There is
however a provision under section 113K subsections (2) and (3) to revoke and reissue
permits with different conditions:

(2) The chief executive may from time to time, by written notice to the holder of a high seas
fishing permit, amend, add to, or revoke any conditions of the permit with effect from the
date specified in the notice.

(3)  If the chief executive considers it expedient to do so, the chief executive may—

(a) require the high seas fishing permit holder to surrender the permit; and
(b) replace that permit with a new permit containing new conditions.

While this provides a process to alter or revoke a high seas permit, it clearly has not been
used effectively. For example, in 2018 a New Zealand bottom trawl vessel was observed to
have fished in closed areas in the South Pacific, under the competence of SPRFMO. Not until
the following permit issue (almost a full year later) did the vessel lose its authorisation to
fish internationally.

This also renders another provision in the Fisheries Act relatively redundant, S113H(1)(b)ii
under which the Chief Executive may only issue a permit if they are convinced that “the
applicant has not engaged in fishing or transportation that has resulted in a high seas fishing
permit, or an equivalent authorisation granted by a participating State or a party to the FAO
Compliance Agreement, being suspended or revoked during the 3 years immediately
preceding the application.” Firstly, the 3 year period is clearly too short: the Amaltal Apollo
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prosecution has been pending since 2018. Secondly, the provision has been ineffective in the
case of the Amaltal Apollo in that no such action has been taken.

Recommendations: Amend the Fisheries Act 1996 such that the Chief Executive of
Fisheries New Zealand must exercise their powers under that Act and refuse high seas
permits to companies recently convicted or under prosecution for illegal fishing. In the
situation that a vessel with a high seas permit fishes in breach of international fisheries
measures, the Chief Executive must be required to revoke its permit within a short period
(e.g. 3 months) and issue another permit with a condition preventing high seas fishing.

3. NEW ZEALAND UNDERMINING RFMO BLACKLISTS OF IUU VESSELS

One form of sanction against vessels engaged in IUU fishing in international waters is the
blacklisting process under Regional Fisheries Management Organisations (RFMOs).
Unfortunately these RFMO IUU blacklists are sparsely populated (even though IUU fishing is
prevalent in international waters) due to consensus decision-making by RFMOs and the
ability of flag States to effectively veto the listing of their own vessels. The same is true of
the provisional IUU lists that contain vessels nominated for blacklisting but not yet agreed by
RFMO parties. Effectively, the flag or beneficial owner state of any vessel can object to its
listing, and prevent it from happening. Far from setting a good example in the Pacific region,
New Zealand is guilty of doing just that when evidence emerged that Talley’s vessel Amaltal
Apollo had fished multiple times in an area that is closed by SPRFMO.6

The NZ-flagged vessel was included in the SPRFMO provisional blacklist in 2018 for
discussion at the following year’s commission meeting. At that meeting, New Zealand went
into bat for this company, arguing that it should not be blacklisted since there is a
prosecution underway in New Zealand. One Member of Parliament even spoke out on
behalf of the company, despite the matter being before the Courts, claiming it was a “mere
technical issue”.7 However, almost 3 ½ years after the alleged illegal fishing, the company has
yet to be sentenced. In objecting to this vessel’s blacklisting by SPRFMO, and lobbying for its
removal from even the provisional blacklist, the New Zealand government has eliminated
this potential sanction and set a precedent whereby there is no driving motivation for a
domestic prosecution to be completed - at all, let alone in a timely manner - as the
international scrutiny on the vessel is removed. This contradicts New Zealand’s position on
similar matters when the vessel is not one of ours, for example Russian vessels accused of
IUU fishing in the South Pacific.

7 Morrah, M. (2019) Shane Jones in hot water over support for Talley's accused of illegal fishing. Newshub, 1
Feb 2019

6 Young, C. (2019) 'Big problems in the fisheries': Talley's boat taken off blacklist. Radio New Zealand, 31 Jan
2019
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Recommendation: New Zealand must support the blacklisting of vessels where evidence
shows they have been involved in IUU fishing in international waters under the
competence of RFMOs that we belong to, including when they are New Zealand flagged or
owned vessels. As a matter of procedure, vessels should remain blacklisted until such time
as their prosecution is complete, the company has been sentenced and all fines and
penalties have been paid.

4. FISHING COMPANIES CAN TAKE OUT INSURANCE TO COVER FINES FOR ILLEGAL FISHING

New Zealand fishing companies are currently able to insure themselves to cover fines for
illegal fishing. This came to light following the prosecution in relation to a vessel (Sanford /
San Waitaki) that made multiple trawls in a Benthic Protection Area in 2017 and 2018
catching over 20 tonnes of orange. The company issued an NZX Continuous Disclosure
Statement saying that any fines incurred would be covered by insurance.8 This type of
insurance is banned under the Health and Safety at Work Act 2015 for violations of labour
laws, yet still allowed by the Fisheries Act 1996 in relation to illegal fishing.9 This is another
factor contributing to the current
situation whereby the penalties for illegal
fishing provide an inadequate (or almost
no) disincentive to fishing companies
engaging in this type of illegal activity.

Recommendation: Parliament must amend the Fisheries Act to make it unlawful to take
out insurance against fines levied under that Act or the Marine Reserves Act 1971, and to
invalidate any such insurance policy.

5. MARINE RESERVES ACT LACKS CRITICAL PROVISIONS AGAINST ILLEGAL FISHING

A recent High Court case revealed that the Marine Reserves Act 1971 is lacking critical
provisions, equivalent to those in the Fisheries Act, to hold companies accountable for the
illegal fishing conducted by their skippers and vessels. The very areas that have been
designated the highest level of ocean protection, marine reserves - where all extractive
activity is prohibited to conserve their biodiversity values - are in fact more vulnerable to
IUU fishing than area where partial fisheries restrictions apply, such as the so-called Benthic
Protection Areas (where trawling is prohibited, in most cases not on the basis of the
biodiversity value of the areas but because they are less suitable for fishing).

9 Health and Safety at Work Act 2015. Section 29 Insurance against fines unlawful.
https://www.legislation.govt.nz/act/public/2015/0070/latest/DLM6375600.html

8 See Sanford Limited (2021) NZX Continuous Disclosure, 2 Feb 2021. Update on San Waitaki sentencing.
Provided as “additional information” on page 17 of this submission.
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In recent cases where convictions were under the Fisheries Act 1996 (e.g. Sealord / Ocean
Dawn and Sanford / San Waitaki) both the vessel skippers and the companies themselves
were convicted for illegal trawling in Benthic Protection Areas, and were sentenced to fines
as well as the catch and vessels being forfeited. However in this recent case (Talley’s /
Amaltal Mariner) an illegal trawl was conducted into the Hikurangi Marine Reserve off
Kaikōura. The initial prosecutions resulted in guilty verdicts and penalties for both the
skipper and the company. However, under appeal, the company’s conviction was overturned
and their fine returned. Not because the illegal trawling did not occur, but because the
Marine Reserves Act 1971 - despite protecting some of the most biodiverse areas of our
ocean - does not have the same provisions to hold companies liable for illegal fishing
carried out by related skippers and/or vessels and prevent corporate structuring to avoid
such liability.

The Judge’s comments describe the situation, and highlight the need for Parliamentary
guidance, or amendment of the Act, to ensure that the same corporate liability should apply
to illegal fishing under the Marine Reserves Act as under the Fisheries Act:

[112] The statutory deeming provisions in the Fisheries Act which attribute offending by an
employee or agent under that Act to a corporate, its principal, or its directors and managers
were not carried over in the Fisheries Act amendments to the MRA [Marine Reserves Act].
This fact alone does not mean that the court cannot apply the common law principles of
attribution to an offence under the MRA. However, the conspicuous absence of Fisheries
Act-style attribution provisions in the MRA does point to a signal from Parliament that wide
corporate attribution is appropriate to offences under the Fisheries Act but not to offences
under the Marine Reserves Act. This is particularly so given that it was the Fisheries Act that
inserted the offence under s 18I into the Marine Reserves Act.

[...]

[139] The Fisheries Act was enacted at the same time that the relevant offence provision was
introduced into the MRA. The Fisheries Act has an elaborate framework deeming corporates
to be responsible for the acts of their employees and the masters of their vessels. That
framework is not replicated in the MRA. Given the close relationship between the two pieces
of legislation, that omission is of some significance in interpreting the MRA.

[140] One can readily see the arguments for attributing the responsibility for offending to a
corporate permit-holder even where it is not an employer or principal of the actor, as a
matter of policy. This is particularly so when the company holding the permits is closely
related to the company directing the fishing operations. However, the court is not in a
position to weigh up the effects of such a policy here. That is a matter for Parliament.
Parliament could have, in the same way that it regulated for corporate responsibility under
the Fisheries Act following the failed prosecution for the breach of trawl net regulations in
Woo, legislated for the attribution of the present offending to the fishing permit holder if it
considered that the permit holder should bear responsibility.
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[141].. Without a clear indication from Parliament, attributing the master’s actions to a
party which had no direct employment relationship or control over the master’s actions is
neither predictable nor clear."...."But here a key factor in interpretation is the fact that the
MRA forms part of a wider scheme with the Fisheries Act, which contains specific attribution
provisions. The MRA does not."

[142] There is little doubt it is desirable in general terms for relevant corporates to be held
responsible for offences under the MRA. However, in my view, the attribution of Mr
Saunders’ offending to Amaltal is beyond the scope and purposes of the offence provisions in
this particular case.

[143] As will be apparent, I am of the view that Mr Saunders was not acting as the agent of
Amaltal at the relevant time and that common law principles of attribution do not serve to
attribute liability for his offending to Amaltal for the purpose of the offence in question.
Therefore, the Judge erred in finding the defendant guilty on the basis of attribution.

Recommendation: Parliament must amend regulations and/or issue clear guidance so that
companies are held liable for illegal fishing offences under the Marine Reserves Act 1971,
as they are under the Fisheries Act 1996. The Committee should recommend a review of
investigations into suspected illegal fishing in marine reserves that have been dropped or
prosecution has not been successful, to determine other deficiencies in the Marine
Reserves Act 1971even though the offences are impacting upon some of our most
biodiverse and high-value marine ecosystems. Its provisions should be strengthened and
harmonised with the Fisheries Act 1996.

6. JURISDICTION GAP ALLOWS UNREGULATED FISHING IMPACTS ON PROTECTED WILDLIFE

The Wildlife Act 1953, administered by DOC, contains a carve-out in relation to impacts on
protected marine species caused by fisheries. Under the Wildlife Act section 2,
fishing-related mortality is defined as the “accidental death or incidental death of any
protected species that occurs in the course of fishing: Critically, this creates a category of
impacts on “protected” species that must be considered unregulated (the final, and often
overlooked, part of the definition of IUU fishing). These are the protected species deaths
and destruction caused by using fishing methods known to be highly destructive to those
species to target locations where the species are known to occur. This is unquestionably
the case when it comes to bottom trawl fishing on seamounts and similar features, the
habitat of protected corals and other taxa that are easily destroyed by trawl nets.

While this threat to protected species is taken out of the jurisdiction of the Department of
Conservation (DOC) by the Wildlife Act carve-out, MPI has not stepped in to regulate
fisheries to prevent their predictable and avoidable destruction by high-impact fishing gears
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in areas where the species occur. This leaves a regulatory void, and a lack of protection for
wildlife legally designated “protected”.

Bottom trawling vessels often intentionally target seamounts and similar features, using a
method that has resulted in as much as 5 tonnes of coral dragged up in a single trawl by
New Zealand vessels. MPI needs to urgently fill the regulatory void by banning bottom
trawling on seamounts and similar features, as well as acting in other similar cases such as
net fishing in Maui’s dolphin habitat.

This gap in jurisdiction, resulting in ”protected” marine species not actually being protected
from the main threat they face is a matter of concern that came up in the evidence
submitted by the agencies, MPI and DOC, in relation to bottom trawling and seamounts.

New Zealand also lacks legal provisions known as an encounter protocol and move-on rule
whereby a vulnerable marine ecosystem is identified (when over a certain amount of
indicator species bycatch occurs) and the area closed to prevent its damage or destruction.
An encounter protocol and move-on rule are applied in the South Pacific by SPRFMO, and
the SPRFMO Convention (Article 4)10 requires   compatibility of conservation and
management measures for so-called “straddling stocks” that extend into countries EEZs.
Orange roughy is a straddling stock that occurs across NZ’s EEZ boundary into the high seas,
yet an encounter protocol and move-on rule have not yet been implemented in our waters.

Doing so would mean when protected species over a certain threshold weight are brought
up in nets, the vessel must stop fishing in that location and move a certain distance away,
and other fishers are informed of the location of the closure. This would help fill the
regulatory gap that currently exists between the Wildlife Act 1953 and the Fisheries Act
1996, as well as meeting our obligations under Article 4 of the SPRFMO Convention.

Recommendation: The government must fill this regulatory void and properly protect the
nominally “protected” marine species listed in the Wildlife Act 1953, including by banning
bottom trawling on seamounts and similar features and enacting an encounter protocol
and move-on rule in line with those applied in the South Pacific by SPRFMO.

10 Convention on the conservation and management of high seas fishery resources in the south pacific ocean
https://www.sprfmo.int/assets/Basic-Documents/Convention-web-12-Feb-2018.pdf
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7. CHARTER, SUBSIDIARY AND FLAG OF CONVENIENCE LOOPHOLES ARE BEING EXPLOITED

As mentioned earlier, the element of IUU fishing which receives the least attention tends to
be the final “U” ~ Unregulated. This refers to vessels fishing in areas, or under jurisdictions,
which have insufficient legal arrangements for the owners and/or operators of the vessels to
be held accountable for the conduct of their vessels. Charter arrangements, subsidiary
structures and flags of convenience are all utilised as loopholes for companies to avoid
regulation and shirk obligations for legal and responsible fishing. Much of the foreign
chartering by New Zealand fishing companies, and the associated widespread abuse of
human rights and labour, fishery and environmental laws, was resolved through the Foreign
Charter Vessels (FCV) inquiry and law change, but problems still persist.

Charter and subsidiary arrangements: The recent case of Talley’s Group and its subsidiary
Amaltal highlight the loophole through which the permit holder distanced itself from the
company operating the vessel and employing the crew, to avoid vicarious or other liability
for illegal fishing inside a marine reserve. In the appeal, the defendant specifically cited a
case related to Pacific Oyang - a former foreign charter company - in which the company was
judged not responsible for the Fisheries Act breach by the skipper of the chartered vessel.
The failure of prosecution in that case led to regulation changes on this matter. However, the
judge in the recent case found that Parliament could have, but did not, legislate to clarify
that the same corporate liability should apply to offences under the Marine Reserves Act.11

Vessel flagging: Similarly, the issue of charter vessels flying flags of convenience has largely
been cleaned up in New Zealand waters, with the law change requiring FCVs to reflag to New
Zealand or leave our EEZ. However, around half those vessels, including some with history of
IUU fishing and/or labour rights abuses, have reflagged to New Zealand and continue to
operate. Charter and subsidiary arrangements, as mentioned above, may still indemnify
fishing companies from full liability for their operations in some cases. Meanwhile, a New
Zealand company also operates a vessel flying a Cook Islands flag (Sealord / Willwatch)
fishing in the Indian Ocean under the competence of an RFMO that New Zealand is not a
party to (the Southern Indian Ocean Fisheries Agreement, SIOFA). That arrangement
removes the vessel from New Zealand competence by reflagging the vessel to the Cook
Islands, meaning the company doesn’t need to follow New Zealand Fisheries Act and other
New Zealand regulations such as labour and tax laws.

Recommendation: Parliament must look for, and close, any remaining loopholes enabling
companies to avoid responsibility for IUU fishing and/or labour abuse through charter
and/or subsidiary arrangements, shelf companies and flags of convenience.

11 Amaltal Fishing Co Ltd v MPI, High Court appeal. Judgement of J. Grice, MMA. Fishing in marine reserve CRI
2021 442 006. Paragraph 140. See section 5 of this submission.
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8. WEAK APPLICATION OF VESSEL, CATCH AND QUOTA FORFEITURE OF ILLEGAL FISHERS

The Fisheries Act Section 256: Provisions relating to forfeit property sets out what property
may be forfeited in the case of illegal fishing, the procedure to be followed and the
considerations that must be made in relation to that property. We note that while forfeiture
is relatively common following cases of illegal fishing, this sounds like a lot more of a penalty
than it is in reality.

Firstly, in most cases the vessel bonded back to the company and can continue fishing while
any investigation and prosecution occur. The so-called “bond” may not even be a financial
bond, and the company may get the vessel returned without any bond payment whatsoever,
and may continue fishing even when it is being prosecuted for illegal fishing. Similarly, where
a vessel suspected of illegal fishing in international water is denied a high seas permit the
following season (noting, as outlined in section 2, that this should be happening sooner) the
vessel is allowed to continue fishing in New Zealand waters, where similar protected or
closed areas and vulnerable marine ecosystems may be at risk from its fishing behaviour.

Secondly, where a vessel has been forfeited and prosecution is complete, the redemption
fee to have the forfeiture lifted is only a small fraction of the value of the vessel. For
example, last year a $21 million trawler belonging to a company convicted in 2020 for
repeated illegal trawling by that vessel in a Benthic Protection Area (Sealord / Ocean Dawn) -
destroying over a tonne of deep water sponges - was returned to the company for a
redemption fee of $66,00012 - just 0.3% of the value of the vessel. Over the past five years
(2016-2020) thirty fishing vessels
have been forfeited with a total
estimated value of $52 million, but
all have been returned and the total
redemption fees paid amounts to
just $524,595 - approximately 1% of
the value of the vessels.13

The business and financial impact of vessel forfeiture on a fishing company that has been
convicted of illegal fishing is much less significant than the media and general public would
believe it to be. Earlier this year, media reported on another case of illegal trawling in a
Benthic Protection Area (Sanford / San Waitaki) first reporting: “Sanford to forfeit $20m

13 Lewis, O. (2021) $52 million of forfeited fishing boats quickly returned to service. Business Desk, 8 Sep 2021.
businessdesk.co.nz/article/primary-sector/52m-of-forfeited-fishing-boats-quickly-returned-to-service

12 New Zealand Parliament (2021) Written question 5865 Hon Eugenie Sage to the Minister for Oceans and
Fisheries. 4 Mar 2021.
www.parliament.nz/en/pb/order-paper-questions/written-questions/document/WQ_05865_2021
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vessel, fined for bottom trawling in restricted area”14 but after an explanation of the typical
forfeiture, bonding back and redemption process, further reported a few hours later:
“Seafood firm may not lose $20m vessel forfeited in fishing rules breach.”15 This is “like a boy
racer having their $20,000 car seized and getting it back by paying just under $67.”16

In addition to forfeited vessels being returned for on average 1% of the value of the ship, in
many cases only a portion of the catch value is forfeited. For example, companies may only
be required to give up the value of the catch for the section of a particular trawl that was
made inside a protected area. This minimises the disincentive to trawling into protected
areas, and it is also not clear whether any attempt is made to account for higher abundance
of fish within protected areas (as well as threatened or protected species that may have
been damaged or destroyed) when the catch proportion is calculated.

Furthermore, while Fisheries New Zealand has the ability to seek forfeiture of fishing quota,
in addition to catch, and the Courts have the ability to order it, this is very rarely done. We
are only aware of one case of illegal fishing that resulted in modest quota shares being
forfeited, amounting to $5,000 in value,17 and even in this case it is not clear whether the
forfeited quota may have been returned in the same way that forfeited vessels are.

Given the widespread IUU fishing that has occurred over time, the low level of redemption
fees for forfeited vessels, forfeiture of only a fraction of the catch from illegal fishing, and
virtually unused provision for quota forfeiture amount to a timid response to that behaviour.
The limited application of forfeiture provisions, even in combination with other penalties
applied to companies that have fished illegally, does not appear to create a disincentive
great enough to deter such practices - particularly when the chance of detection and
prosecution is also factored in.

Recommendation: The Committee should review the level of business and financial impact
from the combined total of penalties (e.g. fine, loss of a proportion of the catch, forfeiture
redemption fee, etc) on companies convicted of illegal fishing, and recommend to
Parliament which areas - such as vessel forfeiture redemption fees and/or loss of the
entire catch - should be increased to create a meaningful disincentive to illegal fishing.

17 Ministry for Primary Industries (2020) Chatham Islands fisherman sentenced for pāua and crayfish quota
fraud. MPI media release, 14 Jul 2020.

16 ECO (2021) Another fishing vessel forfeited: but not really. Aotearoa Independent Media Centre, 6 Mar 2021.

15 Gates, C. and Lourens, M. (2021) Seafood firm may not lose $20m vessel forfeited in fishing rules breach.
New Zealand Herald, 23 Feb 2021.

14 NZ Herald (2021) Sanford to forfeit $20m vessel, fined for bottom trawling in restricted area. New Zealand
Herald, 23 Feb 2021.
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9. AN OUT OF DATE AND WEAK NATIONAL PLAN OF ACTION ON IUU FISHING

New Zealand published a National Plan of Action to Prevent, Deter and Eliminate Illegal,

Unregulated & Unreported Fishing (NPOA-IUU) in 2004.18 That plan was meant to be

“reviewed and revised at least every four years to ensure on-going effectiveness of New

Zealand’s efforts to address IUU fishing” but instead it has simply gathered dust, even as our

fisheries have been the centre of illegal fishing, systemic underreporting and labour abuse

scandals in the years since. It’s not even clear if the NPOA-IUU is even on the Fisheries New

Zealand website any more.

The NPOA-IUU should be revised and brought up to date with the outcomes of the

Committee’s current inquiry, as well as the findings from previous inquiries into catch

misreporting, investigations and prosecutions for IUU fishing and labour abuse in New

Zealand’s fisheries.

Recommendation: Review and revise the NPOA-IUU on the basis of the Committee’s IUU

inquiry and its outcomes, as well as other relevant inquiries and changes to legislation and

regulation since 2004.

10. RECOMMENDATIONS

The Deep Sea Conservation Coalition recommends the following actions:

1. The Chief Executive of Fisheries New Zealand must stop issuing high seas fishing

permits to companies recently convicted or under prosecution for illegal fishing.

2. If a vessel with a high seas permit fishes illegally, the Chief Executive must take

enforcement measures, including revoke its permit and issue another with a

condition preventing high seas fishing.

3. Parliament must consider adding a more explicit provision into the Fisheries Act 1996

to specify the revocation of a high seas fishing permit if a vessel is found to have

fished illegally or engaged in IUU fishing, in New Zealand waters or on the high seas.

4. New Zealand must support the blacklisting of vessels where evidence shows they

have been involved in IUU fishing in international waters under the jurisdiction of

RFMOs that we belong to, even when they’re New Zealand flagged or owned vessels.

18 New Zealand Ministry of Fisheries (2004) New Zealand National Plan of Action to Prevent, Deter and
Eliminate Illegal, Unregulated & Unreported Fishing. http://extwprlegs1.fao.org/docs/pdf/nze161857.pdf

| 14

http://extwprlegs1.fao.org/docs/pdf/nze161857.pdf


5. As a matter of procedure, vessels must remain blacklisted by RFMOs until such time

as their prosecution is complete, the company has been sentenced, and all fines and

penalties have been paid.  New Zealand must support this, not lobby against it.

6. Parliament must add a provision to the Fisheries Act 1996 and Marine Reserves Act

1971 to make it unlawful for fishing interests to take out insurance against fines for

unlawful activities, and which would invalidate any such insurance policy.

7. Parliament must amend the Marine Reserves Act 1971 so that companies are held

liable for illegal fishing offences under the Marine Reserves Act, as they are under

the Fisheries Act 1996.

8. The Committee must recommend a review of investigations into illegal fishing in

marine reserves that have been dropped, or prosecutions that have not been

successful, to identify other deficiencies in the Marine Reserves Act 1971 even

though it protects some of our most biodiverse and precious marine areas. Its

provisions should be strengthened and harmonised with the Fisheries Act 1996.

9. Parliament must fill the regulatory void between the Wildlife Act and the Fisheries

Act whereby species protected under the Wildlife Act are not protected from

fisheries - even where that is the main threat they face.

10. MPI must regulate fisheries to properly protect the nominally “protected” marine

species listed in the Wildlife Act, including by banning bottom trawling on seamounts

and similar features and enacting an encounter protocol and move-on rule in line

with those applied in the South Pacific by SPRFMO.

11. Parliament must look for, and close, any remaining loopholes enabling companies to

avoid responsibility for IUU fishing and/or labour abuse through charter and/or

subsidiary arrangements, shelf companies and foreign flags of convenience.

12. The Committee must review the level of business and financial impact that the

combined total of penalties (e.g. fine, loss of a proportion of the catch, reduction of

fishing time (if any) and forfeiture redemption fee) on companies convicted of illegal

fishing, and recommend to Parliament which areas - such as vessel forfeiture

redemption fees and/or loss of the entire catch - should be increased to create a

meaningful disincentive to illegal fishing.

13. MPI must review and revise the NPOA-IUU on the basis of the Committee’s IUU

inquiry and its outcomes, as well as other relevant inquiries and changes to

legislation and regulation since 2004.
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the  New Zealand Environment Committee, August 2021.

ADDITIONAL INFORMATION

IUU convictions and prosecutions against companies with high seas fishing permits

Companies: Amaltal / Talley’s

Permitted vessels: Trawlers Amaltal Mariner, Amaltal Explorer, Amaltal Columbia; longliner
Janas and purse seiner Captain M. J. Souza

Convictions and prosecutions: conviction for illegal trawling in a marine reserve

trial concludes for high seas trawling

Company: Sanford

Permitted vessels: Trawler San Tongariro; longliners San Aotea II and San Aspiring

Convictions and prosecutions: conviction for illegal trawling in a closed area

Company: Sealord

Permitted vessels: Trawlers Otakou and Thomas Harrison

Convictions and prosecutions: conviction for illegal trawling in a closed area
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New Zealand fishing companies able to take out insurance to cover fines for illegal fishing
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Insurance against fines is unlawful under the Health and Safety at Work Act

Excerpt from the Health and Safety at Work Act 2015:

29 Insurance against fines unlawful

(1) To the extent that an insurance policy or a contract of insurance indemnifies or

purports to indemnify a person for the person’s liability to pay a fine or infringement

fee under this Act,—

(a) the policy or contract is of no effect; and

(b) no court or tribunal has jurisdiction to grant relief in respect of the policy or

contract, whether under sections 75 to 82 of the Contract and Commercial Law

Act 2017 or otherwise.

(2) A person must not—

(a) enter into, or offer to enter into, a policy or contract described in subsection (1);

or

(b) indemnify, or offer to indemnify, another person for the other person’s liability to

pay a fine or an infringement fee under this Act; or

(c) be indemnified, or agree to be indemnified, by another person for that person’s

liability to pay a fine or an infringement fee under this Act; or

(d) pay to another person, or receive from another person, an indemnity for a fine or

an infringement fee under this Act.

(3) A person who contravenes subsection (2) commits an offence and is liable on

conviction,—

(a) for an individual, to a fine not exceeding $50,000:

(b) for any other person, to a fine not exceeding $250,000.
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